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LAW and PROCEDURE 


INCIDENT to AMENDING 


HE Federal Constitution pro- 
vides that: 


The Congress, whenever two 
thirds of both Houses shall deem 
* it necessary, shall propose Amendments 
to this Constitution, or, on the applica- 
tion of the Legislatures of two thirds 
of the several States, shall call a Con- 
vention for proposing Amendments, 
which, in either case, shall be valid to 
all Intents and Purposes as part of this 
Constitution, when ratified by the Legis- 
latures of three fourths of the several 
States, or by Conventions in three 
fourths thereof, as the one or the other 
Mode of Ratification may be proposed by 
the Congress.} 


Only one method of proposing 
amendments however (by Federal 
legislature) has ever been employed, 
and only one method of ratification 
(by state legislatures) has ever been 
used.? 

Nevertheless, by 1899, approximate- 
ly two hundred constitutional conven- 
tions to revise state constitutions had 
been called, and many attempts had 
been made to summon a convention 
for the purpose of amending the Unit- 
ed States Constitution. On May 6, 
1789, Mr. Bland, of Virginia, intro- 
duced in the House an application 
from the iegislature of that state dat- 
ed November 14, 1788, for a convention 
to amend the Federal Constitution.® 
A similar application from the legis- 
lature of New York, dated February 
5, 1789, was presented to the House of 
Representatives by Mr. Lawrence on 
May 6, 1789.4 In the winter of 1832- 
33, the legislature of South Carolina 
passed a resolution declaring it desir- 
able for a convention of states to meet 





1 Article V. 

2 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 282. 

Ref. to Jameson’s Const. Conventions, 
p. 550. 


Sist Cong. 1st Sess. H. J. p. 345. 
4Ibid. p. 36. 
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to settle disputed questions arising be- 
tween states and the general govern- 
ment.6 In 1832, the legislature of 
Alabama also passed a resolution rec- 
ommending the call of a Federal Con- 
vention for the purpose of proposing 
amendments to the Constitution. A 
still further resolution from the legis- 
lature of Georgia adopted December 
12, 1832, and applying for a conven- 
tion of states to amend the Federal 
Constitution, was presented to Con- 
gress by Senator Forsythe, of Geor- 
gia, on January 9, 1833.7 


Just before the Rebellion, the legis- 
latures of Virginia, Kentucky, Ohio, 
New Jersey, Indiana, and Illinois pe- 
titioned Congress to call such a con- 
vention. At about the same time nine 
similar propositions were received 
from members of Congress. 39 

There seemed to be a powerful sen- 
timent, at this particular period, in 
favor of calling a convention for the 
purpose of proposing amendments to 
the Federal Constitution, and several 
additional attempts were made during 
1861 to summon such a convention. 
Mr. Crimen of Iowa on March 2, 1861, 
introduced as an amendment to H.R. 
80 (referred to above) the proposition 





5 22d Cong. 2d Sess. S. J. p. 83. 

a Hist. Asso. Rep. 1896, vol. A, 
p- 

Amer. Annual Register, vol. 8, p. 297. 

7 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 345. 

22d Cong. 2d Sess. S. J. pp. 65, 66. 

8 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 283. 

Stevens’s “War between the States,” 
vol. 2, p. 364. 

9 36th Cong. 2d Sess. S. J. p. 149. 
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that the states be invited to call a con- 
vention in which constitutional amend- 
ments might be proposed (36th Cong. 
2d Sess. S.J. p. 380). On March 18, 
1861, the Vice President of the United 
States laid before the Senate a resolu- 
tion adopted by the legislature of In- 
diana asking for a _ constitutional 
convention (36th Cong. 2d Sess. S.J. 
p. 420-20).12 The same proposition 
was embodied in a resolution adopted 
by the general assembly of Ohio, and 
presented to Congress March 20, 1861 
(Laws of Ohio, vol. 48, p. 181). The 
peace convention (twenty-one states), 
which met on the invitation of Vir- 
ginia January 28, 1861, proposed 
amendments of a like nature (36th 
Cong. 2d Sess. S.J. pp. 332, 357). It 
was during this session of Congress 
that Mr. Florence, of Pennsylvania, 
submitted the following amendment to 
the Constitution : 


“The reserve power of the people of 
three fourths of the states to cal and 
form a national convention to alter, 
amend, or abolish this Constitution, ac- 
cording to its provisions, shall never be 
questioned, notwithstanding the direction 
in article 5 of the Constitution.” 12 


During the Civil War (in 1861) 
Representative Vallandigham pro- 
posed a similar convention, and Sena- 
tor Davis, of Kentucky, on two differ- 





10 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 283. 

Ibid. p. 283. 

Ibid. p. 283. 
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ent occasions during this period, pro- 
posed such an amendment for the pur- 
pose of restoring peace; on December 
2, 1862 (37th Cong. 3d Sess. S.J. p. 
24), and on December 12, 1864 (38th 
Cong. 2d Sess. S.J. p. 21).38 

Three other attempts were made in 
Congress before 1890 to accomplish 
a convention for the primary purpose 
of amending the Federal Constitution. 
On December 4, 1876, Mr. Ingalls, of 
Kansas, as a result of the disputed 
presidential election, introduced a 
resolution recommending to the legis- 
latures of the different states that 
they apply to Congress for a conven- 
tion to consider amendments to the 
Constitution,'* and for the submission 
of proposed amendments to a conven- 
tion in each state chosen by the peo- 
ple.5 On April 14, 1884, Representa- 





18 Ibid. p. 283. 

14 Tbid. PB. 284. 

15 44th Cong. 2d Sess. S. J. p. 7. 
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tive McCord, of Iowa, introduced a 
bill providing for a commission of 
seventy-six to call a convention for 
proposing amendments.!® A minority 
report of the Committee on the Elec- 
tion of President and Vice President, 
made January 6, 1886, suggested the 
recommendation of such a convention 
(Federal convention to propose con- 
stitutional amendments), owing to 
“the imperative necessity of a sub- 
stantial change in the organization” 
(by William Dibble, of South Caro- 
lina, 49th Cong. Ist Sess. H.J. p. 258). 


Many later attempts have been 
made to have a convention summoned 
for the reason set forth in the preced- 
ing paragraphs; but the scope of this 
article will not permit further discus- 
sion of these interesting legislative 
efforts. It is sufficient for our pur- 
poses to remember that, while only one 
method has ever been used in propos- 
ing constitutional amendments, many 
and vigorous attempts have been made 
to have the other method employed. 


One additional word should be said 
before concluding this topic; the ques- 
tion as to whether Congress, with the 
consent of both Houses, could call a 
constitutional convention, has occa- 
sionally become the subject of aca- 
demic speculation. The attempt, of 
course, has never been made, and a 
judicial opinion never rendered. The 
fact that the Federal Congress is one 
of expressed or delegated powers 
makes it doubtful whether it could, 
with the‘consent of two thirds of both 
houses, call a constitutional conven- 
tion, “on the application of the legis- 
latures of two thirds of the several 
states.” Jameson seems to think Con- 
gress could, on the theory that article 
5 of the Constitution is not restric- 
tive, but permissive, in nature.!? 


When Proposed in Congress (Proce- 
dure). 


_ Propositions to amend are usually 
in the form of joint resolutions. A 
very few bills of this nature have, 





16 48th Cong. ist Sess. H. J. p 
17 Jameson’s Constitutional” 
tions, p. 531. 
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however, been introduced.!® They are. 
then referred to a committee (usually! 
the Judiciary Committee, unless a 
select committee is appointed). In! 
this connection it is interesting to re-| 
call that in 1835 Mr. Beach, of New! 
York, introduced a resolution provid-' 
ing that a committee of fifteen should 
be appointed, to which all aaa 
and bills proposing amendments! 
should be referred (see 49th Congress, 
Ist Sess. H. J. p. 61). 

On March 5, 1826, Mr. Herrick, of! 
Maine, proposed an amendment to the’ 
effect that amendments to the Consti- 
tution could only be introduced every! 
ten years (19th Cong. 1st Sess. H. J. 
pp. 323, 325). 


Ratification by Convention. 


In only one case has a state called 
a convention to act upon an amend- 
ment proposed by Congress. This 
happened in the case of the Corwin 
Amendment of 1861, which was rati-| 
fied by a convention called by the peo- 
ple of Illinois, February 14, 1862." 
This amendment has been referred to, 
under the “history of the 13th Amend- 
ment,” as the second proposed thir- 
teenth amendment, and was ratified 
by only three states. 

Opponents to proposed amendments 
to the Federal Constitution have at 
times proposed ratification by conven- 
tions, in order to make it easier to! 
defeat the amendment in the states; | 
this was done by Mr. Pendleton, of| 
Ohio, on June 15, 1864, when the 13th 
Amendment was proposed.20 Senator 
Dixon, of Connecticut, made the same 
attempt when the 15th Amendment 
was being considered (February 3, 
1869, 40th Cong. 2d Sess. S. J. p. 228, 
January 25, 1869, 40th Cong. 3d Sess. 
S. J. p. 168). 


Regulation of Ratification by Legisla- 
tures. 

On May 25, 1866, when the 14th 

Amendment was being considered, Mr. 

Buckalew, of Pennsylvania, introduced 





18 Amer. Hist. Asso. Rep. 1896, vol. 2,, 
pp. 284, 285. 


Pie Ibid. - 286. 
20 38th Cong. Ist Sess. H. J. p. 811. 
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a resolution to the effect that the 
amendment should be submitted to the 
first legislature to be chosen in each 
state after the submission of the 
amendment (39th Cong. Ist Sess. 
Globe 2771). It further provided that 
acceptance or rejection could not be 
reconsidered, and that any acceptance, 
to be valid, must be within three years 
from the passage of the resolution.*! 
New Jersey had rejected the 13th 
Amendment on December 1, 1865. On 
December 15, 1865, the Secretary of 
State had proclaimed the 13th Amend- 
ment as adopted. New Jersey had re- 
considered and approved it on Janu- 
ary 23, 1866. 

When the 15th Amendment was up, 
suggestions similar to Buckalew’s 
were advanced by 


Senator Davis, of Kentucky, on Feb. 
17, 1869 (40th Cong. 3d Sess. S. J. p. 
291). 

Senator Hendricks, of Indiana, on Feb. 
17, 1869 (40th Cong. 3d Sess. S. J. p. 
92). 


Senator Woodward, of Pennsylvania, 
on Feb. 20, 1869 (40th Cong. 3d Sess. 
Globe p. 1426). 

According to Dr. Ames, these sugges- 
tions were championed by the Democrats, 
and were opposed by the Republicans. 
All such attempts, however, met with 
failure, and Buckalew’s resolution lost 
by a vote of 13 to 43 (see Blaine’s Twen- 
ty Years in Congress, pp. 413, 414) .22 
An attempt made by Dr. Berry, of Cali- 
fornia, on January 30, 1882, to revive 
Buckalew’s proposition, was of no avail 
(47th Cong. 1st Sess. H. J. p. 423). 


On March 17, 1869, Senator Morton, 
of Indiana (41st Cong. 1st Sess. S. J. 
p. 54), and on March 29, 1889, Repre- 
sentative Shanks, of Indiana (41st 
Cong. 1st Sess. H. J. p. 129), proposed 
a resolution prescribing rules to be 
followed by state legislatures in rati- 
fying amendments.2% The resolution, 
says Professor Ames, was probably 
suggested by the then recent struggle 
in the Indiana legislature, where the 
Democrats had attempted to prevent 

21Jameson’s Constitutional Conven- 
tions, p. 624. 

22 Amer. Hist. Asso. Rep. 1896, vol. 2, 


p. 290. 
28 Tbid. p. 291. 
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ratification of the 15th Amendment. 
According to “McPherson’s History 
of Reconstruction,” pp. 490, 491, the 
Democratic senators were prevented 
by locked doors from breaking a quo- 
rum. In the house of representatives 
all the Democrats but ten resigned, re- 
ducing the membership to less than 
two thirds of the members elected. 
This was done in the hope of prevent- 
ing action by that body. The Speaker 
ruled that the house was competent to 
proceed, and two thirds ratified. The 
question of its validity was later 
raised in Congress. 

The question of how long an amend- 
ment is open to adoption or rejection 
by states,** a question which has never 
been settled, was raised in 1873 by the 
senate of Ohio, which, assuming that 
an amendment to the Federal Consti- 
tution is always open to ratification, 
“passed, at the time of the popular 
disapproval with the passage by Con- 
gress of the so-called ‘Salary Grab 
Act,’ a resolution ratifying the amend- 
ment proposed by the First Congress 
in regard to the compensation of mem- 
bers of Congress” (which had failed 
of ratification). This act pointed to 
the need of a constitutional limitation 
concerning the time within which pro- 
posed amendments must be acted up- 
on by the states.25 In this connection, 
it is worthy of note that the Consti- 
tutions of Florida and Tennessee pro- 
vide that amendments to the United 
States Constitution may not be rati- 
fied by any convention or assembly of 
the state which was not elected after 
such amendment was submitted. 


Propositions to Change the Majorities 
Required by Article 5 of the 
Federal Constitution. 


The first step in this direction was 
taken by the convention in the state of 
Rhode Island at the time of ratifying 
the Constitution May 29, 1790.26 The 


24Tbid. p. 291. 

25 Stimson’s “Federal and State Con- 
stitutions,” p. 357. 

Florida Const. pp. 16, 19; Tenn. Const. 


pp. 2, 32. 

26 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 292. 
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resolution adopted provided that after 
1793 no amendment to the Federal 
Constitution could be made “without 
the consent of eleven of the states 
heretofore united under the confeder- 
ation.” 

On January 11, 1864, Senator Hen- 
derson, of Missouri, in connection 
with the proposed 13th Amendment, 
attempted to incorporate therein a 
provision stipulating that when a ma- 
jority of the members elected to each 
house, or conventions called on the ap- 
plication of the legislatures of a ma- 
jority of the several states, should 
propose amendments, these should be 
valid when ratified by the legislatures 
of, or conventions in, two thirds of 
the several states, as Congress may 
direct.27 (See 38th Cong. 1S. J. pp. 
67, 142). 

Again, on February 17, 1893, Rep- 
resentative Porter, of Virginia, sub- 
mitted a resolution to Congress pro- 
posing that “Congress, whenever three 
fifths of both Houses of Congress 
deem it necessary, may propose 
amendments to the Constitution, or 
may call a convention for proposing 
amendments and revising the Consti- 
tution, and shall be required to call 
such a convention on the application 
of the legislatures of any number of 
states embracing three fifths of the 
enumerated population of the several 
states.”?8 Such proposed amend- 
ments were to be valid “when ap- 
proved and ratified by a majority of 
the electors in the several states vot- 
ing thereon, and qualified to vote for 
representatives in Congress.” (42d 
Cong. 3d Sess. H. J. p. 416). 

Probably the failure of such at- 
tempts as those just enumerated have 
been due partly to the innate conserv- 
atism of the American people, partly 
to an abiding faith in the wisdom of 
our forefathers, and partly to the 
more or less general conviction of the 
American electorate that it is not a 
good thing to permit small majorities 
to effect constitutional changes. 


27Ibid. p. 293. 
28 Ibid. p. 293. 
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What Constitutes a Two-thirds Ma- 
jority Required by Article 5. 


This question was first raised when | 
Congress submitted the 12th Amend-| 
ment to the states for ratification ® 
It had been passed by two thirds of| 
the members of each House present, | 
not two thirds of a majority of the! 
Senate and House respectively. The 
Federalists challenged the constitu-! 
tionality of it. In defense it was 
urged that several of the first ten 
amendments had been passed by two! 
thirds of the members in each House | 
present (Annals of Congress, 8th | 
Cong. 1st Sess. pp. 632, 633). 

The proposition was raised again in| 
1861 by the Senate vote on the so-| 
called “Corwin Amendment.” % The} 
Chair held in this case that two thirds | 
of those present was the constitution- | 

al requirement. He was sustained by | 
the Senate, and, according to Profes- 
sor Ames, “this ruling does not seem 
to have been questioned since.” 


ee arenes 


Is the Signature of the President Es- 
sential to Constitutional Amend- 
ments? 


In the case of Hollingsworth v. The 
State of Virginia (3 Dallas, 378), the 
validity of the 11th Amendment was 
in issue. The amendment had never 
been submitted to the President for 
approval, and it was urged that this 
fact rendered the ratification uncon- 
stitutional. In setting forth the opin- 
ion of the court, Justice Chase stated | 
that the President “has nothing to do 
with the proposition of adoption of 
amendments to the Constitution; the 
negative of the President applies only 
to ordinary cases of legislation.” 
Similar decisions were handed down 
in the case of Warfield v. Vandiver 
(101 Md. 78), State v. Dahl (6 N. D. 
81), and Commonwealth v. Griest | 
(Pa. St. 396). 

This question, upon which the 
courts have expressed themselves so 
emphatically, has also been the sub- 
ject of much discussion in Congress.*! 
In 1803, when the proposition which 


29Tbid. p. 295. 
80 Tbid, p. 295. 
81 Ibid. p. 296. 
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later became the 12th Amendment was 
being considered, a motion made in 
the Senate to submit the amendments 


nd-| to the President was rejected by a vote 


n.?9 : 


‘he 
the 
vas 





of 7 to 23. On the other hand, in 


' 1861, President Buchanan signed the 
' proposed amendment to prohibit Con- 
| gress from interfering with slavery in 


the states, and no protest was made 
by Congress. When the 13th Amend- 
ment had been passed by Congress, it 
was inadvertently submitted to the 


| President and he signed it and notified 


Congress (Cong. Globe, p. 588, 38th 
Cong. 2d Sess.). The Senate, on the 
motion of Senator Trumbull, at once 
passed a resolution “that such approv- 


' al was unnecessary to give effect to 
_ the action of Congress in proposing 
' said amendment, and shall not consti- 
' tute a precedent for the future.” 


The same idea was voiced by Presi- 
dent Johnson in his message to Con- 
gress of June 22, 1866. Referring to 
the proposal of the 14th Amendment, 
he told Congress that his action and 
that of the Secretary of State “were 
purely ministerial, and in no sense 
whatever committing the Executive to 
an approval or to a recommendation of 
the amendment to the state legislature 
or to the people.” (See message of 
June 22, 1866). 

From the foregoing it may be safe- 
ly deduced as a fundamental principle 
that the signature of the President is 
not essential to the validity of a con- 
stitutional amendment. John Quincy 
Adams did not believe that it was 
proper for the President even to rec- 
ommend amendments to Congress 
(see Memoirs, vol. IV. pp 463, 464). 


Is Signature of the Governor Essen- 
tial to an Amendment of the Fed- 
eral Constitution Approved by 
the Legislature of a State? 


With reference to this subject, there 
is a striking lack of uniformity among 
the states. In the case of the 13th 
Amendment, the ratifying act of the 
Massachusetts legislature was ap- 
proved by the governor, while that of 
Pennsylvania was not; and both gov- 


82 Tbid. p. 296. 
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ernors possessed the veto power (Bul- 
letin of Bureau of Rolls and Library 
of Dept. of State No. 7, pp. 538-547). 
The governor of New Hampshire ve- 
toed the act of its legislature ratify- 
ing the 12th Amendment, but New 
Hampshire was not needed to make 
the required three-fourths vote. 


In nearly every state the governor 
has the veto power, but the consensus 
of opinion is to the effect that a gov- 
ernor’s signature is purely ministeri- 
al.33 Mr. Ames says: “The most rea- 
sonable view would seem to be that the 
signature of the chief executive of a 
state is no more essential to complete 
the action of the legislature upon an 
amendment to the Federal Constitu- 
tion than is that of the President of 
the United States to complete the ac- 
tion of Congress in proposing such an 
amendment.” 8 It would probably 
be impossible to find a statement con- 
cerning this subject which would be 
more illuminating or more accurate 
than the foregoing quotation from 
Professor Ames. 


Ratification by Popular Vote. 


It is pertinent to this paper to note 
that six different attempts have been 
made in Congress so to change the 
Constitution that all future amend- 
ments should be submitted to the vote 
of the people of each state,*5 and that 
a majority of the people entitled to 
vote in three fourths of the several 
states should be necessary for its rati- 
fication. The last one was proposed 
on January 28, 1869, as an amend- 
ment to the 15th Amendment, but all 
failed of passage. 


Can a State Reconsider Its Action on 
a Constitutional Amendment? 
New Jersey, Ohio, and Oregon (as 
previously stated in this article), after 
ratifying the 14th Amendment, de- 
clared by resolutions passed in their 
respective legislatures that they with- 


83 Professor Ames, referring to Mc- 
Master’s History of United States, vol. 


3, p 787. 
Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 298. 
35 Ibid. p. 294. 
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drew their consent. Similar action 
was taken by New York concerning 
the 15th Amendment. In all of these 
cases except one the action had been 
taken before the amendment had been 
ratified by three fourths of the states. 

In canvassing votes on the 14th 
Amendment, the Secretary of State, 
being in doubt as to how to consider 
such cases as those just referred to, 
“issued a certificate reciting the facts 
. and declaring the adoption of the 
amendment in case the ratification of 
the two states (Ohio and New Jersey) 
which had attempted to recall their 
consent was still to be considered val- 
id,” i. e., he conditionally announced 
the adoption (7/20/1868, U. S. St. L. 
XV. p. 706).37 Congress immediately 
passed a concurrent resolution declar- 
ing the ratification of the amendment 
valid and sufficient (7/21/1868, U. S. 
St. L. XV. p. 708). On July 28, 1868, 
the Secretary of State proclaimed pos- 
itively the amendment to be a part of 
the Constitution. 

As to the 13th Amendment, New 
Jersey, which had rejected it, later re- 
considered and ratified. There were 
four similar cases in connection with 
the 14th Amendment (North Carolina, 
South Carolina, Georgia, and Virgin- 
ia), and two with the 15th (Ohio and 
New Jersey). In all these instances 
where action had been taken prior to 
issuing the proclamation declaring the 
adoption, the states were included by 
the Secretary of State in the list of 
ratifying states. 

In a letter to the legislature of Ken- 
tucky, after it had rejected the pro- 
posed amendment abolishing slavery, 
the governor of Kentucky stated what 
is now considered as the true construc- 
tion of that portion of the 5th article 
of the Constitution which we are now 
considering: “When ratified by the 
legislatures of the several states, the 
question will be finally withdrawn, and 
not before. Until ratified, it will re- 
main an open question for the ratifica- 


36 Digest and Manual of H. of R. 53d 
Cong. 2d Sess. pp. 37-39. 

37 Amer. Hist. Asso. Rep. 1896, vol. 2, 
p. 299. 
38 Ibid. p. 300. 
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tion of the legislature of the several 


states.39 When ratified by the legis- 
lature of a state, it will be final as to 
such state, and when ratified by the 


legislatures of three fourths of the | 


several states will be final as to all. 
Nothing but ratification forecloses the 
right of action. When ratified, all 
power is expended. Until ratified, the 
right to ratify remains.” 

The law upon this subject may, 
therefore, be tersely summarized as 
follows: A state having once given 


consent cannot recall its action, but, | 


if a state has rejected, it may recon- 
sider its action at any time previous 
to the incorporation of the amendment 
into the Constitution. 


Ratifying Proposed Constitutional 
Amendments (the Referendum). 
On the question of the right to a 

referendum upon the act of a state 

legislature ratifying a 

amendment to the Federal Constitu- 

tion, there is a wide difference of ju- 
dicial opinion. Whittenmore v. Ter- 
ral (215 S. W. 686, Sup. Ct. of Ark.). 

In this case the general assembly 

of Arkansas passed a joint resolution 
ratifying the 18th Amendment to the 
Federal Constitution. The people of 
the state petitioned for a referendum 
as provided by amendment No. 10 of 
the state Constitution. The secretary 
of state refused to certify the refer- 
endum, and action was brought to 
compel him to do so. 
ed by the people: 


mere 


proposed | 


It was contend- 


A. That the Federal Constitution, in 


providing for ratification of amendments 
by “the legislatures of three fourths of 
the several states,” does not restrict the 
powers of the states so as to prohibit 
them from controlling the action of their 
representative assemblies by referendum 
to the people or otherwise; but that it 
relates to the ultimate legislative au- 
thority of the states, in whatever form 
expressed. 

B. That the action of the general as- 


sembly in this case fell within the terms } 


of the 10th Amendment to the state Con- 
stitution providing for the referendum. 
The attorney general, arguing for the 


39 Jameson’s Constitutional Conven- 


tions, p. 52. 
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secretary of state, contended that the 
power of ratification conferred by the 
Federal Constitution relates solely to the 
legislative assemblies of the states, and 
cannot be brought within the reserved 
legislative authority of the people them- 
selves; and that the language of amend- 
ment 10 (of state Constitution) did not 
apply the referendum to the action of 
the general assembly in ratifying an 
amendment to the Federal Constitution. 


The circuit court held that the right 
to referendum, according to the Con- 
stitution of Arkansas, applied only to 
an “enacted law,” and that the ratify- 
ing of proposed amendments did not 
constitute the enactment of a law. 
This decision was affirmed by the su- 
preme court of Arkansas (undivided 
court). 

The supreme court of Oregon 
reached the same conclusion in decid- 
ing this question under the referen- 
dum provision of the Constitution of 
that state, which was the same word 
for word as the provision in the Con- 
stitution of Arkansas (amendment 
10). The decision was rendered in 
the case of Herbring v. Brown, after 
the general assembly had ratified the 
18th Amendment. The court held that 
referendum provisions applied only to 
proposed laws, and not to legislative 
resolutions, memorials, etc.*® 

The opposite conclusion was reached 
on March 24, 1919, by the supreme 
court of Washington in the case of 
State v. Howell (181 Pac. 920). 


Re Opinion of the Justices (107 Atl. 
673). 

The governor of Maine asked the 
supreme judicial circuit of that state 
for an opinion upon questions relating 
to the ratifying of the 18th Amend- 
ment to the Federal Constitution, and 
the necessity of submitting by refer- 
endum the ratifying resolve of the 
legislature to the qualified voters of 
the state. The court decided that it 
was unnecessary to submit the ratify- 
ing resolve to the voters of the state. 
The opinion in part was as fol- 
lows: 

“It admits of no doubt that in the mat- 
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ter of amendment, which is governed by 
article 5 of the Federal Constitution, 
the people devested themselves of all au- 
thority, and conferred the power of 
proposal upon Congress or upon a na- 
tional constitutional convention, and the 
power of ratification upon the state legis- 
lature or upon state constitutional con- 
ventions. This view has the sanction 
not only of reason, but of authority. Mr. 
Iredell, in the North Carolina conven- 
tion which ratified the Federal Constitu- 
tion, in discussing this ratifying clause, 
said: ‘By referring this business to the 
legislatures, expense would be saved, 
and in general, it may be presumed, they 
would speak the general sense of the 
people. It may, however, on some occa- 
sions, be better to consult an immediate 
delegation for that purpose. This is, 
therefore, left discretionary.’ ” # 


In general, it is probably safe to 
venture that, even though there is 
much contrariety of judicial opinions 
concerning this important question, 
the weight of authority is to the effect 
that referendum provisions found in 
state constitutions do not apply to 
state legislative resolutions ratifying 
a proposed amendment to the Federal 
Constitution. 


Questions Raised by Ratification of 
Slavery Amendments, e. g., What 
Constitutes Three Fourths of 
States? 


Several legal problems were pre- 
sented to the courts by the judicial 
controversies arising from the ratifi- 
cation of the 13th, 14th, and 15th 
Amendments. Many of the decisions 
in such cases have been the objects of 
sustained and passionate criticism by 
prominent authorities and leading 
members of the American Bar ever 
since the opinions were delivered. In 
developing this phase of my article, 
therefore, I shall not attempt to set 
forth principles of substantive law 
which may seem to have been estab- 
lished as a result of the legal battles to 
which I have just referred, but shall 
content myself by indicating those le- 
gal points which appeared to threaten 
the legality of ratification. 

The 13th Amendment was declared 





41 Elliot’s Debates, vol. 4, pp. 176, 177. 
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to be a part of the Constitution on De- 
cember 18, 1865, when twenty-seven 
states (three fourths of all the states) 
had ratified. Some of these states, 
however, had been in rebellion, and 
had not been readmitted to represen- 
tation in Congress. The question pre- 
sented was: “If these states could not 
participate in the enactment of law, 
how could they take part in the 
amendment of the Constitution?” 
* Blaine (“Twenty Years of Congress,” 
vol. 1, p. 340, vol. 2, pp. 112, 113 and 
Foster (Comments on Constitutions, 
vol. 1, p. 227) seriously question 
whether the 13th Amendment ever re- 
ceived the required ratification.*% 

As to the 14th and 15th Amend- 
ments, Congress required of the re- 
bellious states, as a condition preced- 
ent to their recognition and the ad- 
mission of their representatives in the 
Federal Legislature, the ratification of 
one, and in some instances of both, of 
these amendments. 

When the Secre- 
tary of State on De- 
cember 18, 1865, 
proclaimed that 
twenty-seven of the 
thirty-six states had 
by their legislatures 
ratified the 13th 
Amendment, the 
twenty-seven includ- 
ed the legislatures 
of Virginia, Louisi- 
ana, Tennessee, Ar- 
kansas, Seuth Caro- 
lina, Alabama, North 
Carolina, and Geor- 


gia, all of which 
states had tried to 
secede, and were 


within the control 
of the Federal mili- 
tary power at the 





sixteen significant 
“Cooley, “Consti- questions around 
tutional Law,” pp. which Mr. Adriaans 
210, 211. built his entire ar- 
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i 
date of their alleged ratification of 
the 13th Amendment. 

It was subsequently claimed that | 
they were under duress at the time of | 
their alleged ratification; the question | 
of duress was finally and effectually | 
disposed of by the decision in the case | 
of White v. Mart (13 Wall. 646), 
which also indirectly announced that 
the absence from the Federal Con- 
gress of representatives from several 
Southern states at the time the 13th 
Amendment was proposed, was imma- 
terial. The court held that the Con- | 
stitution of Georgia, adopted while | 
governed by the Reconstruction Acts,” 
is to be regarded by the court as vol- | 
untarily adopted by the states named, 


and not as adopted under any dicta- 


tion and coercion of Congress. 


Before leaving this subject I wish 
to direct attention to a very exhaustive | 


brief filed in the Supreme Court of the 
United States by J. H. Adriaans, dur- 


ing the October 
term, 1918, as ami- 
cus curiz in the 


case of Frank Guinn 
and J. J. Beal v. 
United States, 238 
U. S. 347, 35 Sup. 
Ct. Rep. 926, 39 
L. ed. 1340, L.R.A. 
1916A, 1124. This 
brief reviews the 
history and denies 
the validity of the 
14th and _= 15th 
Amendments. While 
a discussion of the 
arguments con- 
tained therein would 
not contribute to 
the purpose of this 
article, yet there 
should be some sug- 
gestive value in the 


zenship,” pp. 29, 30. 
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The cold neutrality of an impartial judge—Burke 


Automobiles slippery from 
grease — injury to automobile opera- 
tor — liability. In the absence of 
proof of an unusual condition, it is 
held in Gabrielsen v. Seattle, 150 
Wash. 157, 272 Pac. 723, that an auto- 
mobile driver may not recover against 
the municipality for an accident aris- 
ing out of the slippery condition of a 
street caused by wet oil and grease 
deposited by passing cA&rs, since, 
knowing the condition, he takes upon 
himself the risk of injury in using 
the street. 


The duty of a municipality to rem- 
edy conditions due to traffic rendering 
roadway dangerous for automobiles is 
treated in the annotation which is ap- 
pended to this case in 63 A.L.R. 200. 


Barbers and beauty specialists — 
assumption of risk. It is held in the 
Oregon case of Reed v. Rosenthal, 276 
Pac. 684, that a patron of a beauty 
parlor cannot be said to have assumed 
the risk of infection in undergoing a 
facial treatment, where there is noth- 
ing to show that she had any reason 
to anticipate any risk or danger. 

This case is followed in 63 A.L.R. 
1071, by annotation on liability of 
barber or beauty specialist for injury 
to patron. 


Bills and notes — consideration — 
previous promise to marry. An earli- 


er promise to marry, without the ren- 
dition of any service, the incurring 


of any expense, or the sustaining of 
any loss or inconvenience in conse- 
quence of such promise, is held in 
Campbell v. Jefferson, 296 Pa. 368, 
145 Atl. 912, not to be a sufficient con- 
sideration for a promissory note sub- 
sequently given. 

Annotation on promise to marry as 
consideration for note or other execu- 
tory obligation made some time there- 
after accompanies this case in 63 
A.L.R. 1180. 


Chattel mortgage — refiling — 
proper time. Where a statute re- 
quires a chattel mortgage, in order to 
be valid against creditors, to be re- 
filed within thirty days next preced- 
ing the expiration of its term, a re- 
filing more than thirty days before 
such expiration is held in Re Steffens, 
31 F. (2d) 660, to be ineffectual. 

Premature refiling of chattel mort- 
gage forms the subject of annotation 
accompanying this case in 63 A.L.R. 
589. 


Criminal law — removing disabil- 
ity of convicts to testify. A statute 
removing the disability of existing 
convicts to testify in criminal prosecu- 
tions is held in Underwood v. State, 
111 Tex. Crim. Rep. 124, 12 S. W. 
(2d) 206, to be invalid under a Con- 
stitution vesting in the governor the 
power to pardon and to remit forfei- 
tures. 

This decision is accompanied in 63 
A.L.R. 978 by annotation on constitu- 
Page Eleven 





tionality of statute restoring compe- 
tency of convicts as witnesses. 


Damages — mitigation. The miti- 
gation of compensatory damages in 
an action for assault and battery is 
held in the Wisconsin case of Ulrich 
v. Schwarz, 225 N. W. 195, not to be 
permissible. 

Provocation as mitigation of com- 
pensatory damages in action for as- 
* sault forms the subject of the annota- 
tion appended to this case in 63 A.L.R. 
886. 


Divorce — comparative fault. The 
fact that one party to a suit for di- 
vorce may be less in fault than the 
other, both being guilty of misconduct 
constituting ground for divorce, is 
held in the Nevada case of Blanken- 
ship v. Blankenship, 276 Pac. 9, not 
to warrant the granting of a decree 
to such one. 

Doctrine of comparative rectitude 
in divorce cases is the subject of an- 
notation appended to this case in 63 
A.L.R. 1127. 


Dower — property contracted to be 
conveyed. As against the purchaser 
under a land contract, it is held in 
the Massachusetts case of J. I. New- 
berry Co. v. Shannon, 167 N. E. 292, 
that a woman who marries the vendor 
subsequently to its execution, though 
without knowledge of its existence, ac- 
quires no right of dower in the prop- 
erty contracted to be conveyed. 

Dower rights of wife in real prop- 
erty which was subject to executory 
agreement for sale by husband at time 
of marriage is the subject of the an- 
notation accompanying this case in 
63 A.L.R. 133. 


Estoppel — suit begun without 
authority — duty of plaintiff. Upon 
learning that an action has been in- 
stituted in a foreign jurisdiction in 
his name, without authority, a man, 
it is held in the New Mexico case of 
Pickard v. Automatic Bookkeeping 
Register Co. 277 Pac. 965, is not re- 
quired to appear formally in the court 
and disavow the authority to so main- 
tain such action. All that is required 
of him is to take such steps as the 
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circumstances would seem to demand | 


to inform the person who might suf- 
fer from a lack of knowledge of the 
fact. 


Appended to this case in 63 A.L.R. 
1066, is annotation on duty of one 
learning of action instituted in his 
name without authority. 


Estoppel — defense of usury. One 
who, in making out his note for money 
borrowed, knowingly and frauduently, 
without being asked by the lender to 
do so, inserts a provision therein for 
interest after maturity which renders 
the note usurious, for the purpose of 
enabling him thereafter to defeat a 
recovery upon it, is held in the Colo- 
rado case of Nikkel v. Lindhorst, 276 
Pac. 678, to be estopped to set up 
usury. 


This case is followed in 63 A.L.R. 
959, by annotation on borrower’s fraud 
contributing to execution of a usuri- 
ous contract as affecting rights or 
remedies of parties. 


Evidence — presumption — receipt 
of letter mailed in rural delivery box. 
A rebuttable presumption of delivery 
of a letter to the addressee arises, it 
is held in the South Dakota case of 
Bank of Ipswich v. Harding County 
F. M. F. & L. Ins. Co. 225 N. W. 721, 
where it is shown to have been prop- 
erly stamped, correctly addressed, and 
placed in a box regularly used by a 
rural mail carrier to collect outgoing 
and deposit incoming mail. 

This decision is accompanied in 63 
A.L.R. 925, by annotation on presump- 
tion as to delivery of letter, from 
mailing other than at postoffice or in 
street letter box. 


Exemptions — radio set. It is 
held in the Iowa case of Dunbar v. 
Spratt-Snyder Co., 226 N. W. 22, that 
a radio receiving set is not exempt 
under a statute exempting from exe- 
cution all musical instruments owned 
by the debtor, not kept for the pur- 
pose of sale. 

Annotation on radio as within debt- 
or’s exemptions accompanies this case 
in 63 A.L.R. 1016. 
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Michigan Court Decides Case 


on Authority of A.L.R. 


Annotation 


Justice Fead of the Michigan Su- 
preme Court in Jablonski v. City of 
Bay City, 248 Mich. 306, 226 N. 
W. 865, said: 


“We have no case precisely in 
point in this state, but the ques- 
tion has come before other courts, 
we have 


conclusion 


and the 


reached is sustained by the al- 


most undnimous weight of 


authority. The cases in point 


and numerous analogous ones 


387 


“? 


are digested in 59 A.L.R. 


394." 
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The question of “liability for injury 
on park strip between sidewalk and 
curb caused by wire stretched to 
protect grass’ had never before 
arisen in Michigan. 


But A.L.R. had covered the prop- 


osition in an exhaustive brief. 


Naturally the Michigan Supreme 
Court was quick to take advan- 
tage of this fact and in his opinion 
Justice Fead relied on the authori- 
ties cited in the annotation. 





When you have a proposition not covered by your state reports, 


do you go to A.L.R.? 


It will pay you, for A.L.R. gives you 


the cases from outside jurisdictions which you need to supple- 


ment your local reports. 


Investigate A.L.R. today. 





Page Thirteen 





CASE AND COMMENT 





Insurance — horse as vehicle. A 
saddled and bridled horse on which 
an insured is riding and from which 
he is thrown, receiving fatal injuries, 
is held in the Iowa case of Riser v. 
Federal L. Ins. Co. 224 N. W. 67, not 
to be a “vehicle” within the meaning 
of an insurance policy covering loss 
of life sustained by the wrecking or 
disablement of any vehicle in which 
the insured is riding, or by being ac- 

cidentally thrown therefrom. 

: Annotation on what constitutes a 
“vehicle” within the meaning of an 
accident policy is appended to this 
case in 63 A.L.R. 292. 


Insurance representations 
medical or surgical attention. Con- 
sultation with an oculist to have the 
glasses of an insured looked over, and 
the occasional checking up of his 
lenses, do not, it is held in Ward v. 
Standard Acci. Ins. Co., 30 F. (2d) 
328, make a negative answer to the 
question in an accident insurance ap- 
plication as to medical or surgical at- 
tention received false as a matter of 
law. 

This case is followed in 63 A.L.R. 
842, by annotation on what amounts to 
medical or surgical attendance or con- 
sultation within contemplation of con- 
tract of life or accident insurance. 


Municipal corporations — air port 
— lease to private individual. A city 
which has acquired a municipal avia- 
tion field or air port under authority 
of Rev. Stat. 3-110, has no corporate 
power, it is held in State ex rel. Mit- 
chell v. Coffeyville, 127 Kan. 663, 274 
Pac. 258, to sublet such air port to a 
private individual, and neither the 
fairness of the terms of such pro- 
posed lease nor the fact that the city 
does not yet find it practicable to con- 
duct and manage the air port itself 
will justify a disposition of it not au- 
thorized by statute. 

Power of municipal corporation to 
lease or sublet property owned or 
leased by it forms the subject of an- 
notation appended to this case in 63 
A.L.R. 610. 


Parent and child — right to child’s 
services — guardianship — effect. 
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The right of a parent to the services 
of a minor child can be lost only by 


emancipation; and the appointment of | 


a guardian for the child does not nec- 


essarily affect such right it is held in | 


the New Hampshire case of Lessard 
v. Great Falls Woolen Co. 145 Atl. 782, 
to which is attached in 63 A.L.R. 1142, 
annotation on appointment of guard- 


error 


ian for infant as affecting rights and 


duties of parents. 


Records — affecting title — notice | 


from — indexing as requisite. That 
constructive notice of an instrument 
affecting title to real estate requires 
proper indexing as well as filing and 
recording is held in the Iowa case of 
Parry v. Reinertson, 224 N. W. 489, 
to which is appended in 63 A.L.R. 
1051, annotation on failure properly 
to index conveyance or mortgage of 
realty as affecting constructive notice. 


Sale — condition — right to resell 
— validity. A conditional sale of 
merchandise to be placed by the pur- 
chaser in his stock to be sold in reg- 
ular course of business, without ac- 
counting for the proceeds, is held to 
be invalid in favor of creditors, in 
Schultz v. Wesco Oil Co. 149 Wash. 
21, 270 Pac. 130, although the con- 
tract requires him to keep the stock 
at all times at substantially the value 
it had when the sale was made. 


Annotation on validity as to credi- 
tors of the buyer or consignee of res- 
ervation of title to goods delivered 
under implied or express authority to 
resell, accompanies this case in 63 
A.L.R. 351. 


Schools — exclusion of married 
persons — validity. Ordinance adopt- 


SOS IRAE RR = RRM 


anne 


ed by school trustees barring married | 


persons, otherwise eligible, from pub- 
lic schools, is held in the Mississippi 
case of McLeod v. State, 122 So. 737, 


to be arbitrary and unreasonable and | 


abuse of discretion under Heming- 
way’s Code 1927, § 8767 (Laws 1924, 
chap. 283, § 126), and therefore void. 

Annotation on marriage or other 
domestic relations as ground for ex- 
clusion of pupil from public school ac- 
companies this case in 63 A.L.R. 1161. 
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Telegraphs — delivery of message 
— duty to seek addressee. It is held 
in McMahen & Sons v. Western U. 
Teleg. & Cable Co. 219 Ala. 636, 123 
So. 76, that the duty of a telegraph 
company to exercise due diligence to 
deliver a telegram to an addressee, a 
mercantile firm, at its place of busi- 
ness, does not require it to know or 
seek individual members of the firm 
elsewhere. 

Duty of telegraph company as to 
delivery of message where sendee is 
found absent from the address given 
forms the subject of the annotation 
appended to this case in 63 A.L.R. 805. 


Trover — crops — nature — ap- 
ples. Matured and ripened apples, 
whether upon the ground or upon the 
trees, are held to be fructus indus- 
triales, which may properly be made 
the basis of an action in trover in 
the Colorado case of Koerner v. Wil- 
son, 274 Pac. 737, to which is attached 
in 63 A.L.R. 227 annotation on un- 
gathered fruit as subject of conver- 
sion or action of trover. 


Venue — change — grounds. A 
corporation is held in the Texas case 
of Ferguson Seed Farms v. McMillan, 
18 S. W. (2d) 595, to be entitled to 
a change of venue, under a statute 
permitting it for sufficient cause, to 
be determined by the court, where a 
proper showing is seasonably made of 
so great a prejudice against its presi- 
dent as to prevent a fair and impar- 
tial trial of an action brought against 
it. 

The annotation appended to this 
case in 63 A.L.R. 1009, treats of prej- 
udice against officer, stockholder, or 
employee of corporation as ground for 
change of venue on application of cor- 
poration. 


Wills — proof of execution — non- 
subscribing witness. It is held in the 
Mississippi case of Tyson v. Utter- 
back, 122 So. 496, that proof of due 
execution, which includes every req- 
uisite element, may, if necessary, be 
made by others than any of subscrib- 
ing witnesses, although subscribing 
—— must be produced, if possi- 

e. 
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This decision is accompanied in 63 
A.L.R. 1188, by annotation on admis- 
sibility of evidence other than testi- 
mony of subscribing witnesses to 
prove due execution of will, or testa- 
mentary capacity. 


Wills — bequest of German marks 
— satisfaction. That a legacy of a 
sum of German marks, in a will made 
before the withdrawal of the paper 
mark from circulation, by a testator 
whose death occurred after the re- 
establishment of the mark on a gold 
basis, cannot be satisfied by the pay- 
ment of a sum equivalent to the value 
of the marks at the rate of exchange 
current on the day of the execution of 
the will, but only by marks which pass 
as such in the market at the time the 
legacy is paid, is held in Re Lendle, 
250 N. Y. 502, 166 N. E. 182, annotat- 
ed in 63 A.L.R. 521 on medium of 
payment or satisfaction of money be- 
quest. 
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Automobiles — Right or duty to turn 
in violation of law of road to avoid trav- 


63 A.L.R. 277. 


Automobiles — Effect of defective 
. brakes on liability for injury. 63 A.L.R. 
398. 


Bills and notes — Construction and 
application of provision of Negotiable In- 
struments Law in respect to indorse- 
ments which purport to transfer only 
part of amount payable. 63 A.L.R. 499. 


Boycotts — Third party’s right to 
force settlement in labor dispute. 63 
A.L.R. 179. 


Charities — Effect of departure or 
variance from terms of instrument creat- 
ing a charitable trust as regards place 
where charity is to be conducted. 63 
A.L.R. 880 


Criminal law — Power of executive to 
pardon one committed for contempt. 63 
A.L.R. 226. 


Damages — Measure of damages for 
loss of earning capacity of person en- 
gaged in business for himself. 63 A.L.R. 
142. 


eler, or obstacle. 


Evidence — Dying declarations in- 
volving an opinion or conclusion. 63 


A.L.R. 567 


Food — Liability of manufacturer or 
packer of defective article for injury to 
person or property of ultimate consum- 
er who purchased from a middleman. 63 
A.L.R. 340. 


Insurance — Group insurance. 63 
A.L.R. 1034. 

Insurance — What constitutes insur- 
ance. 63 A.L.R. 711. 

Joint adventures — What amounts to 
a joint adventure. 63 A.L.R. 909. 

Judgment — Judgment against as- 


sured in favor of person injured as 
conclusive as to the merits, in action 
by latter against liability insurer which 
— opportunity to defend. 63 A.L.R. 
1043. 
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A.L.R. Annotations 
63 Include These Subjects: 








in Volume 


Jury — Relationship to one financially { 
affected by the offense charged as dis- | 
qualifying juror. 63 A.L.R. 183. 


Landlord and tenant — Failure of © 
landlord to make, or permit tenant to 
make, repairs or alterations required by 
public authority as constructive evic- 
tion. 63 A.L.R. 432. 
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Lost instruments — Construction and 
effect of statutes in relation to duplica- 
tion of lost or destroyed securities is- 
sued by state or other public body. 63 | 
A.L.R. 388. , 


Master and servant — Right to union- | 
ize another’s employees. 63 A.L.R. 198. 


Municipal corporations — Liability of 
municipality for injury sustained on 
municipal dump. 63 A.L.R. 332. 


Removal of causes — Validity and 
effect of assignment for purpose of pre- 
venting removal to Federal court. 63 
A.L.R. 216. 


Restraints of trade — Validity of 
agreement of stockholder not to engage 
in business in a a is en- 
gaged. 63 A.L.R. 


Schools — Transportation of school 


pupils at expense of public. 63 A.L.R. 
413. 
Statutes — Questions arising under 


state legislation to take advantage of 
provisions of Federal Revenue Act allow- 
ing credits on account of inheritance, 
legacy, or succession taxes paid to state. 
63 A.L.R. 1096. 


Street railways — Liability for col- 
lision between street car and vehicle 
driven ahead of or toward it, along or 
close to the track. 63 A.L.R. 10. 


Succession taxes — Life insurance as 
affecting transfer or succession tax. 63 
A.L.R. 394. 


Usury — Expenses or charges (in- 
cluding taxes) incident to loan of money. 
63 A.L.R. 823. 
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of the market to-day, while the Compact 
ge A i ae 
n- Set was introduced to satisfy the de- 
, mand for a popular-priced 
0. ° « - 
R. set within the reach of 
every lawyer. 
ler ase : 
. Upon request we shall be 
Ve 
® glad to quote price and 
e, 4 
terms. 
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Newly Elected President 


The American Bar Association’s 


Flenry Upson Sims 


chose as its President for 

1929-1930, Henry Upson Sims, 
‘senior member of the law firm of 
Sims, Deedmeyer & Harrison of 
Birmingham, Ala. 

Mr. Sims was born in Columbus, 
Mississippi, on June 27, 1873, the son 
of William Henry Sims, and Elizabeth 
Louisa Upson, both of whom were 
born in Lexington, Georgia. 

He was prepared for college in the 
public schools of Columbus and at the 
Bellevue High School in Virginia. He 
entered the University of Virginia in 
1891, and received the degree of B.A. 
in 1894, and although having part 
credits for M.A. he removed to Har- 
vard University, where after three 
years’ attendance he received the de- 
gree of LL.B. in 1897. He located in 
Birmingham in 1898, where he began 
the practice of law, which profession 
he has since pursued, specializing in 
real property law and equity matters. 

Mr. Sims has also contributed to 
the literature of his profession. He 
is the author of “A Treatise on Cove- 
nants which run with Land other than 
Covenants for Title” and a work on 
“Chancery :Pleading and Practice in 
Alabama.” He has written a series 
of articles on “The Reform of Judicial 
Administration in America” and on 
“Real Property Law,” which appeared 
in various leading reviews. A discus- 
sion by him of “Problems of Profes- 
sional Ethics” may be found in the 
American Bar Association Journal for 
1924-1925. He is also the author of 
a small volume of addresses published 
privately in 1926. 

Mr. Sims has taken a prominent 
part in the work and welfare of the 
Bar Associations with which he is 
connected, having served as President 
of the Birmingham Bar Association 
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T its recent session in Memphis 
the American Bar Association 


- 


in 1915; as President of the Alabama 
State Bar Association in 1917-1918; 
as member of the Committee on 


Ethics of the American Bar Asso- | 


ciation from 1920-1925; as member 
of the Special Committee on Sup- 
plementing the Canons of Ethics dur- 
ing 1924-1928; as member of the 
Council of the Conference of Bar 
Association Delegates, for 1924-1928, 
and as member of the Executive Com- 
mittee of the American Bar Associa- 
tion in 1925-1928. In the latter year 
he was the designated representative 
of the American Bar Association to 
the meeting of the Canadian Bar Asso- 
ciation at Regina, Canada, and was 
elected an honorary member of the 
Canadian Bar Association. He is also 
a non-resident member of the Associa- 
tion of the Bar of New York City. 

In 1921 Mr. Sims was appointed a 
commissioner for Alabama in the Na- 
tional Conference of Commissioners 
on Uniform State Laws for a term 
ending in 1923, and was successively 
reappointed in 1923 and 1928, for 
terms of four years each. 


He was elected in 1926 a member 
of the Council of the American Law 
Institute for a term of nine years and 
has been serving with the property 
group in restating the law of real 
property. 

From 1910 to 1912 he was Special 
Lecturer in Chancery Practice at the 
University of Alabama, from which 
he received in 1926 the honorary de- 
gree of LL.D., and was elected Phi 
Beta Kappa in the Alpha of Alabama 
Chapter of that organization. He is 
also a member of Beta Theta Pi, 
Greek Letter Club, and Phi Delta Phi, 
legal fraternity. 

In 1917, when America entered the 
war, while President of the State Bar 
Association, he was designated Chair- 
man of the Central Committee of Le- 
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gal Advisory Boards for Alabama, and 
in 1918, on the final registration for 
the army, he was chosen Administra- 
tive Chairman of the Legal Advisory 
Boards in Birmingham. 

In Civic affairs he is a member of 
the Southern, Country, and Roebuck 
Clubs of Birmingham. From 1923 to 
1928, he was Chairman of the Jeffer- 
son County Chapter of the Red Cross, 
which conducts the family charity 
service in Birmingham and Jefferson 
County. 

He was a director of the Chamber 
of Commerce of Birmingham 1925- 
1928, and chairman of the City Plan- 
ning Board in 1925. He is a director 
of the Birmingham Civic Opera Asso- 


Fae er 


ciation; a director of the American- 
Traders National Bank of Birming- 
ham; and is Chairman of the Board of 
Directors of the Industrial Savings 
Bank of Birmingham, and is now 
President of the Community Chest. 

Mr. Sims is an elder in the South 
Highland Presbyterian Church of 
Birmingham and in 1926 was modera- 
tor of the Presbytery. 

In 1910 Mr. Sims married Alice 
Pinckney Graham, daughter of J. F. 
Graham of Birmingham and grand- 
daughter of Benjamin Pinckney 
Worthington, one of the pre-Birming- 
ham planters of Jefferson County. 
They have one child, a son, Henry 
Graham Sims. 
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SKELTON, BOUNDARIES AND AD- 
JOINING PROPERTIES, 1 volume .. $5.00 


This work takes up the dependence of 
a survey upon the deed description, and 
the necessity of mathematics in bound- 
ary control. The practicing attorney 
will find in it a résumé of the law of 
boundaries presented from a new view- 
point. 


THOMPSON, REAL PROPERTY, 1929 
SUPPLEMENT, 1 volume $15.00 


The Supplement is a necessity to all 
owners of the set. 


Horr, TRUST MORTGAGE ForMS, 1 


volume $15.00 


A work that is indispensable to any- 
one having occasion to draft or pass up- 
on Trust Mortgages. The volume con- 
tains not only the usual Forms, but the 
unusual ones as well. With all orders 
placed before January Ist, 1930, the 
1930 Supplement (which will be ready 
in September of next year) will be sup- 
plied free of charge. 


ee 


FLETCHER, CYCLOPEDIA OF CORPO- 
RATIONS, 1929 Supplement, 1 


DUNES 6 WoxG sino Skies cweaenen $10.00 


This is the Annual Supplement, which 
brings the entire work right up to date. 


PAGE, CONTRACTS, 1929 SUPPLE- 
MENT, 2 VOIGMECS. 60s cucccee 


With this Supplement the 
brought right up to date. 


$25.00 


set is 


Hicks, FAMOUS SPEECHES BY EMI- 
NENT AMERICAN STATESMEN, 1 
volume, 1929 $5.00 
A book that will make an ideal Christ- 

mas present, 


THE LAW LIBRARY IN THE CAPI- 
TOL, WASHINGTON, D. 
Roland Williamson, Assistant in 
Charge. (John Byrne & Co., 
Washington, D. C.) Price $3.00 


This is a book about law books. It 
aims to give a general idea of the Law 
Library of Congress, of the books which 
compose it and some of their uses. It 
is in the form of lectures, a part of-it 
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New Book Announcements 


““And what of this new book?” 


Sterne 


law | 
Its chapters treat of the Consti- 
tution, Federal Laws, Federal Reports | 
and Digests, State Laws, Reports, Shep- | 
ard’s Citations, Reporter System, Select- | 


having been delivered before a 
school. 


ed Cases, Encyclopedias, Text Books, 
Legal Periodicals, British Laws, Reports 
and Digests. 


The volume is brightened by incidental 


mention of men and matters connected | 


with the library and its books. 


It is be- | 


lieved that the book may be of service 


both to student and practitioner. 


THE DIVORCE AND SEPARATION OF 


ALIENS IN FRANCE. By Lindell 
Theodore’ Bates. (Columbia 
University Press). Price ..... 


This is a manual upon the French | 


law of the divorce of aliens. It has been 
prepared in such form as will enable 
American lawyers to competently advise 
their clients in view of it. It sets forth 
the weight of authority and current 
practice, with a summary indication of 
conflicting views. No other detailed 
treatise upon the subject has yet been 
written in English. 


The Cure for Your 
Entertainment Problem 


Show the educational legal 
film “The Cure,” which 
we'll be glad to loan bar 
associations without charge. 


Address requests for further 
information and bookings to 
The Educational Department. 








Ae 
sn (oaiay 








Ed 


—~ . ee ob co eee ee oe 






nsti- { 
orts | 
hep- 
lect- 
0ks, 
ports 


ntal 
cted | 
} be- | 
Vice 


7.00 


neh 
een | 
able 
vise 
rth 
‘ent 
1 of 
iled 
een 





CG 
moana 
Jog 


Editor of Case & Comment: 


E read with very great in- 

terest the extracts from the 

able address by Mr. Newlin 

before the Iowa State Bar 
Association in regard to “The Main- 
tenance of Trial by Jury.” 

It seems plain to us that it would 
vastly improve the procedure to allow 
the judge to comment on the evidence. 
We greatly question whether, at least 
in our rural states, the quality of the 
jury can be improved without a hand- 
picking process that would not be tol- 
erated. We especially agree with Mr. 
Newlin that in many localities the ju- 
ry trial is a sorry exhibition of an at- 
tempt to administer justice. 

But a careful and interested read- 
ing of Mr. Newlin’s article seemed to 
us to suggest the question: If the 
jury, because of its lack of training in 
considering evidentiary matter—say- 
ing nothing of prejudice or precon- 
ceived ideas not properly founded— 
needed the directing hand of the judge 
in considering such matters which 
would make valuable the comment he 
might make, why stop at this? Why 
should not the trained man be left to 
decide the matter and not merely use 
his influence to get untrained men to 
decide it right? In almost every trial, 
to a greater or less degree, comes the 
elements Mr. Newlin mentioned of un- 
trained men struggling to properly 
weigh facts about which they know 
nothing. There is not an organization 
in the world—except the courts—that 
would send out an untrained man to 
find the truth about a matter, to say 
nothing about not only untrained men 
but men prejudiced and misinformed 
along certain lines. 

Every lawyer admits that generally 
speaking our equity cases are better 
decided than our jury cases. Judges 


are trusted to handle very many of 


WV 1th Our Readers 


our important business matters, run- 
ning into millions, on which the good 
or bad of many people depend, but are 
not supposed to be competent to pass 
on the facts of a $100.00 lawsuit. 

Candidly, we do not believe that any 
advocate of the continuance of the 
jury system conscientiously contends 
that the jury can get closer to the 
facts than the judge. As we under- 
stand, the reason generally given for 
the jury is that it is a little more hu- 
man and gets a little closer to human 
thoughts and human standards. This 
is undoubtedly a worth while element 
and if there is danger of the judges’ 
losing it, it could be put into a case 
much better by one or two lay proctors 
sitting with the judge in the determi- 
nation of the case, where they could 
urge their points of view with a right 
to be heard, than it could be reached 
even by our present crude methods. 

One of the great advantages of the 
decision by courts is often overlooked. 
Most of our restrictive laws of evi- 
dence are necessary because of the 
fact that the evidence might confuse 
or mislead the jury. The judge could 
sift this out. Some lines of what we 
call hearsay could be very properly 
utilized. The psychiatrist is demand- 
ing attention along some lines. He 
may be bringing much that is useless 
but he is bringing much that is good. 
A judge could safely make use of this 
scientific knowledge in cases where 
mental capacity or viewpoint was con- 
cerned, and could avail himself of 
scientific knowledge where the subject 
demanded, where a jury could not. 

We are not so certain about our 
duty being to improve the jury sys- 
tem. It is a strong question whether 
the need for it has not passed. 
Respectfully, 

J. S. Simmons. 
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Findings 


Mr. Lincoln was the Tallest 
President 


tallest President of the United 

States, Representative Fish, 
of Garrison, N. Y., has just stated in 
a letter to the editor of the Middle- 
town (N. Y.) Times-Herald. 

In this letter, which was made pub- 
lic by Mr. Fish, numerous authorities 
were quoted as placing George Wash- 
ington’s height at 6 feet 2 inches and 
Abraham Lincoln’s at from 6 feet 3 
inches to 6 feet 4. 

Mr. Fish’s letter follows in full 
text: 

Dear sir: I have just read with 
much interest an editorial in your is- 
sue of Oct. 24, 1929, entitled “Tallest 
President.” 

Your editorial states that “Wash- 
ington was 6 feet, 3 inches. He was 
taller than Lincoln. Washington was 
the tallest of all men who have occu- 
pied the White House.” 

For the sake of historical accuracy 
I am obliged to differ with such a 
statement and to ask you to kindly 
refer me to the authority from which 
you have reached such an obviously 
erroneous conclusion. After reading 
the editorial referred to I immediate- 
ly telephoned William Tyler Page, 
Clerk of the House of Representatives 
who is a recognized authority on 
George Washington. He at once re- 
ferred me to the “Life of George 
Washington,” by Henry Cabot Lodge, 
who said that “Washington in his 
youth was 6 feet tall and in later years 
6 feet, 2 or 3 inches in height.” 

Senator Lodge in volume 2, page 
380 of the same book quotes a letter 
by David Ackerson of Alexandria: 
“Washington’s exact height was 6 feet 
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BRAHAM LINCOLN, and not 
A George Washington, was the 


2 inches in his boots. 


Lincoln said: “If any personal de- 


At that | 
time he weighed 200, and there was | 
no surplus flesh about him.” 


In 1859 in a biographical sketch | 


scription is thought desirable I am in | 


height 6 feet, 4 inches nearly, etc.” 

In response to my request the Con- 
gressional Library at Washington sent 
me the following references which are 
all well known: Abraham Lincoln, 
1916, by W. H. Herndon, and J. W. 
Weik, page 394, Vol. 2, “Mr. Lincoln 
was six feet four inches high.” 

From Paul Lester Ford’s George 
Washington, page 38, “The earliest 
known description of Washington was 
written in 1760 by his companion-in- 
arms and friend George Mercer, who 
attempted a ‘portraiture’ in the fol- 
lowing words: ‘He may be described 
as being as straight as an Indian, 
measuring six feet two inches in his 
stockings, and weighing 175 pounds 
when he took his seat in the House of 
Burgesses in 1759.” 

From the World Almanac, 1929, 
page 226, Biographies of the Presi- 
dents: “He (Washington) was a man 
of powerful physique, six feet, two 
inches in height, with sandy hair, blue 
eyes, big hands and feet. He weighed 
210 pounds when 40 years of age.” 

From Townsend’s Handbook of 
United States Political History, Bos- 
ton, 1908, page 361: “Lincoln was the 
tallest, six feet, four inches.—Madison 
was the shortest, five feet, four inches. 
—Polk was the leanest.—Cleveland 
was the stoutest—Van Buren the 
tidiest in dress.—Taylor the most 
careless.” From the United States 
Daily. Reprinted by permission. 
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| Old-Age Limit on Employment 
| in State Business 


By HON. U. S. WEBB 


Attorney General, State of California 


the establishment of a minimum 

age limit for entry into the 

State’s service, but regard the 
establishment of a maximum age lim- 
it—that is the old-age limit—as being 
illogical, unsound and in conflict with 
human experience. 

The fixing of such maximum limit 
must be based upon the thought that, 
in the greater number of departments 
of the State government, one who has 
reached the age of 50 years has passed 
the period when good or the best serv- 
ice can be rendered to the State, while 
in other departments this age, in the 
judgment of those who fixed it, is 
passed at 45, in another at 40, in an- 
other at 30, in another at 35, and yet 
in another at 21. 


[= appreciate the reasons for 


+ 





Briefly let us examine these maxi- 
mums. 

In the engineering service the maxi- 
mum is 50 years. It will not be dis- 
puted that the most famous engineers 
of this and other countries, in the past 
or in the present, have achieved their 
greatest fame at about 50 years of age, 
or after. 

In the forest service, for rangers 
the maximum is 40 years, and common 
experience shows that a majority of 
men reach their best development at 
or after that period. 

In the same service, under the head 
of “scientific,” the maximum is given 
at 50 years. I cannot help but wonder 
what answer in this particular Mr. 
Edison would make to the question. 

In the library service the maximum 
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The Law Library in the Capitol, Washington 


By ROLAND WILLIAMSON, Assistant in Charge 


An interesting and instructive book for lawyers 


and law students. 


It contains valuable infor- 


mation on finding law and on the use of law 


books and law libraries interspersed with inter- 


esting comments on the history of laws, decisions, 


books, judges, lawyers and law reporters. 


1 Volume 


281 Pages 


Price $3.00 


JOHN BYRNE & COMPANY 


1324 Eye Street, N. W. 


Washington, D. C. 
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The Practicing 
Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional in- 


terest. 


The American Bar Asso- 
ciation Journal 


broadens the extent of these 
professional contacts. It 
brings the practicing lawyer in 
touch with the bench and bar 
of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
legal firing line as practicing 
lawyers, judges, teachers of 
law. They thus reflect inti- 
mate contact with the prob- 
lems which confront practicing 


lawyers everywhere. 
Subscription Price $3 a Year 


Address 


American Bar Association 


Journal 
209 South LaSalle St. 





Twen ty- four 





COMMENT 


CHICAGO, ILL. 





is given in one grade as 30, another 
45, and another 50. I am wondering 
what difference the age makes, the 
physical and mental capacity remain- 
ing unimpaired, and the ability to 
know and do strengthened and im- 
proved and augmented by years of ex- 
perience. 

The maximum for messengers is 
placed at 21. What difference does it 
make as to the age of the messenger, 
he or she possessing the qualifications 
for the position. 

Telephone operators are chained by 
a minimum of 18 years and a maxi- 
mum of 45. There can be nothing in 
that service which should prohibit the 
entry into the service at any age, the 
person having the mental and physical 
activity, health and capacity to render 
efficient service. 

For business managers of State in- 
stitutions the maximum is 50 years. 
It is quite true that one may acquire 
the capacity, the judgment, and the 
discretion requisite to a successful 
business manager of a State institu- 
tion before the age of 50 years is 
reached; but it is likewise true that 
that capacity, judgment and discretion 
will not be lost at the age of 50 years, 
or, indeed, for many years thereafter 
solely because of the passing of the 
years. On the contrary mental and 
physical health retained, the capacity 
will increase, the judgment will ma- 
ture and even discretion will be re- 
fined and improved by the increased 
experience which the years bring. 

In the legal department the maxi- 
mum is fixed at 50 years. Perhaps in 
this respect the question might be re- 
ferred to the Chief Justice of the Su- 
preme Court of the United States who, 
at the age of 74, is discharging the 
duties of that position as efficiently 
perhaps as such duties have ever been 
discharged by any predecessor. 

Or it might be referred to Justice 
Holmes of that court who, at the age 
of 88, is discharging the duties of the 
position with that efficiency which has 
distinguished him during his 25 years 
of service on that bench. Or Elihu 
Root who, somewhere in the 80's, is 
recognized as yet a leader in law, po- 
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CASE AND COMMENT 


A PIONEER IN 1873 


A PATHFINDER FOR 1930 


& & & 


HE advent of Shepard’s Citations fifty-seven years 
ago gave the Bench and Bar a new method of legal 


research. 


The creating of a nation-wide citation service, like the 
development of a new world, opened new fields for the 
pathfinder and the pioneer. 


It was necessary to venture into the unknown and to 
blaze the way for those who must keep abreast of the 
courts’ decisions and law making bodies. 


Shepard’s Citations, as the lawyer knows them today, 
have only been made possible by the doing of a multi- 
tude of things in the realms of legal research and 


By the solving of what appeared to be a never-ending 
succession of problems and details, 

Because it leads the way in finding new pathways for 
the solution of legal entanglements, Shepard’s Citations, 
the National System, provides the Bench and Bar with 
an indispensable service in legal research. 


& + + 


THE FRANK SHEPARD COMPANY 
76-88 LAFAYETTE STREET 
NEW YORK 
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litical economy and the science of gov- 
ernment, might be consulted. 

Why place a limit of 50 years in the 
Public Health Department, when phy- 
sicians and surgeons seldom become 
leaders in their profession until that 
age is reached or passed. 

Similar thoughts are suggested by 
the age limit fixed for other lines of 
employment in the State’s service, but 
enough is said to indicate my views. 

It occurs to me that the assumption 
that at some particular age, expressed 
in years, a man or woman has passed 
the age of usefulness or desirability 
for State’s service is arbitrary, unjus- 
tified and in direct conflict with hu- 
man experience. 


Again, the requirement by Govern- 
ment that men and women at and aft- 
er that age shall bear the burdens of 
government, though debarred from all 
of its opportunities, is inequitable and 
discriminatory. 


Indeed, it is something of a contra- 
diction that rules should be drawn un- 
der Government authority which 
would indicate that it was the thought 
of Government that when men and wo- 
men reach the age at which they are 
usually making their greatest contri- 
bution to Government support and 
Government security, that they should 
be debarred from entering the public 
service, if they so desire, though they 
establish their complete ability to ren- 
der the most efficient service, solely 
because they have lived a specified 
number of;years. 

The whole scheme must be based 
upon the theory that it is possible to 
determine the usefulness of man or 
woman, merely by ascertaining the 
number of years he or she has lived. 

It is true that Alexander died at 33, 
and it is said that about that period 
he wept that there were no more 
worlds left for him to conquer. And 
I think the Saviour of mankind had 
presented to the world the scheme of 
salvation before he had reached that 
age. 

But it is also true that the Tiger of 
France died a few days ago at the age 
of 88; and after he had reached his 
70th year, through his wonderful pow- 
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er and capacity, he reinvigorated, re- 
established and, indeed, rebuilded a 
failing and decadent nation, and made | 
of it one of the most vigorous of the 


tenn ees 


world’s powers. 


I think it was Dr. Osler who pro- 


I 


posed that men be chloroformed at the | 


age of 50. But his proposal did not | 
meet with very general acceptance. | 


posed by those of 50 years of age and 


Indeed, I think it was unanimously op- : 


upwards. 


Thousands of men and women far | 


above the age of 50 who, to a large 
degree, are dominating the country’s 
financial, industrial, professional and 
social life will hardly agree with the 
theory upon which this schedule was 
adopted. 

Finally it is my view that there is 
little or nothing that justifies the es- 
tablishment of a maximum age limit 
for entry into the State’s service. Age 
is but one of the factors, by no means 
the most important, which should de- 
termine whether an applicant should 
be admitted into or excluded from the 
State’s service. 

—Reprinted by permission from 
The United States Daily. 


Editorial Positions 
Available 


Men of good legal train- 


ing who are qualified by 
inclination and mental 
equipment for law writing 
as a profession are invited 
to communicate with 


Mr. G. H. ParMeE Le of 


The Lawyers Co-operative 
Publishing Company 


Rochester, New York 
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Chilly Treatment. — Facetious One— 
“Why so gloomy, old chap?” 

Gloomy One—‘“Just heard my uncle 
has cut me out of his will. He’s altered 
it five times in the last two years.” 


“Ha! Evidently a fresh-heir fiend.” 
—Muskogee Phoenix. 


Never Mind the Ear-Muffs.—It was 
necessary for taxation purposes to de- 
cide which side of the Canadian and 
United States border a farm, which an 
old lady had just purchased, actually 
lay. Surveyors finally announced that 
the farm was just on the American side 
of the border. The old lady smiled with 
relief. “I’m so glad to know that,” she 
said. I’ve heard that winters in Canada 
are terribly severe.” 

—Philadelphia Star. 


On Guard.—A game warden was in- 
formed that a party of gentlemen were 
shooting pheasants after dark. He re- 
paired to the scene and encountered one 
of the violators, and cried out “halt,” 
following this with the inquiry: 

“*Who comes there?’ 

“The reply was: 

“*A friend with a quart.’ 


“‘Then advance with cork pulled.’” 
This being done, peace was restored, 
and the men escaped prosecution. 


Better Stand Pat.—She came into the 
police station with a picture in her hand. 

“My husband has disappeared,” she 
sobbed. “Here is his picture. I want you 
to find him.” 

The inspector looked at the photo- 
graph. “Why?” he asked. 

—Chicago Tribune. 


To the Limit—Casey—“When yer’e 
licked in a foight ye ought to say ye’ve 
had enough.” 

Dolan: “Shure if Oi can spake at all 


Oi’m not licked yet.” 
—Boston Transcript. 


Mingle a little folly with your wisdom—Horace 


Greasing a Witness.—A nervous wit- 
ness wearing a cork leg with a knee 
joint was testifying in a slander suit in 
the northern part of Illinois. At every 
question put to him he twitched about 
and the joint of the cork leg squeaked. 
This got on the nerves of the judge, and, 
on adjourning court for noon, he re- 
marked that the witness would give 
pleasure to the court if, during the inter- 
mission, he would grease his automobile. 


Pursued a Policeman.—“They tell me 
you have been arrested for speeding.” 

“Yes,” replied Mr. Chuggins. “And 
it was due to my kindness of heart. I 
tried to overtake a man on a motorcycle 
to warn him that he was violating the 
law.” —Nebraska Legal News. 


Ignore the Dumb-bells. — “Prisoner, 
the jury finds you guilty.” 

“That’s all right, Judge. I know 
you’re too intelligent to be influenced by 
what they say.” —The Concordian. 


Question.—Judge—Married or single? 

Witness—Married. 

Judge—Where were you married? 

Witness—I don’t know. 

Judge—You don’t know where you 
were married? 

Witness—Pardon me, I thought you 
asked why I married. —Kreolite News. 


ASE AND COMMENT invites 
its readers to submit origi- 
nal manuscripts on subjects 
of interest to the legal profes- 


sion not exceeding twenty-five 
hundred words in length. All 
articles accepted will be paid 


for at the usual rates. Ad- 
dress A. W. Russell, Editor. 
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What You Get in 


American Decisions 
and Reports 


1. You get 25,155 lead- 
ing American cases which 
during the years from 
1760 to 1887 laid the 
foundation of American 
Case Law. 


2. You get the original 
annotations in the form 
of subject footnotes by 
Abram Clark Freeman, 
Isaac Grant Thompson 
and Irving Brown. 


3. You get the ‘Extra 
Annotations’ prepared 
by the Co-op editors, 
which trace the judicial 
history of each case down 
through all later cases 
which have cited it. 


+4 +- 
Upon request we _ shall 


be glad to 
submit price 
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Lost and Found.—Old Gentleman: (In 
street car) “Has any one here lost a 


roll of bills with an elastic around 
them?” 
“Yes, I have,” cried a dozen riders. 


Old Gentleman (calmly): 
just found the elastic.” 
—tTrolley Rider’s News. 


Why Pedestrians Go Cockeyed.—How 
can you possibly cross the street when 
the cars keepcomingalonglikethis? 

—Answers. 


“Well, I 


Ouija Board Stuff?—He rushed the 
man to St. Mary’s Hospital, where he 
made a post-mortem statement. 

—Brooklyn Eagle. 


People are Different.— Chief Justice 
Taney, driving through the Tennessee 
mountains once broke one of the shafts 
of his buggy. A small colored boy came 
nag by on a mule. The justice hailed 

im: 

“‘Here, my boy,’ he said, “can you help 
me fix my buggy?’ 

“Sure, boss,” answered the boy, and 
cutting a hickory withe, he soon fixed 
eo shaft so that it was quite service- 
able. 

“Well, well,” said the learned judge, 
“now why couldn’t I have done that?” 

“TI dunno, boss,” replied his “first aid,” 
“unless some folks knows more than oth- 
ers.’ 


Indissoluble Marriages.—A South Da- 
kota J. P. was in the habit of ending 
his marriage ceremonies as follows: 
“What this court has joined together 
let no other court put asunder.” 


Slave to Accuracy.—Old Lady—‘My 
poor man, I suppose you have had many 
trials in your life?” 

Tramp—‘Yes, ma’am, but only one 
conviction.” —Boston Transcript, 


An Omitted Question.—A lawyer tells 
a story of an accident at a railway 
crossing at night, in which a farmer’s 
cart was struck and demolished and the 
farmer injured. 

“I was counsel for the railway,” said 
the lawyer, “and I won the case for the 
defense mainly on account of the testi- 
mony of an old colored man who was 
stationed at the crossing. When asked 
if he had swung his lantern as a warn- 
ing, the old man swore positively: 

“‘T shore did.’ 

“After I had won the case I called on 
the old negro,” said the lawyer, “and 
complimented him upon his testimony.” 












KER? 

. willMAS og 

THe ysTioss AIRE 
Que : 


By special arrangement 
with the author, Mr. Lowell 
W. Raymond of the Cleve- 
land Bar, we have reprinted 
“The Will-Maker’s Ques- 
tionnaire’ and offer it to 
attorneys without charge. 


Mr. Raymond originally 


prepared this questionnaire | 


for his own use and when 
it came to our attention 
we felt that it would be 
equally valuable to other 
lawyers. 
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The Will-maker’s 


Questionnaire 


+ 4+: 


Free to Attorneys 


This booklet serves as a 
guide to lawyers in drawing 
a will or advising a client 
by suggesting questions to 
be kept in mind. 

There are absolutely no 
strings attached to this 
offer. 

The pamphlet is free 
to all attorneys who ask 
for it. 

If you wish a copy a 
request on your letter head 
will bring it. 
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He said: “‘Thankie Marse Jawn, I 
got along all right; but I was awful 
scared, ’cause I was ’fraid dat lawyer 
man was going’ ter ask me was my 
lantern lit. Dé oil done give out befo’ 
de accident.” —London Tit-Bits. 


New Way to Pay Old Debts.—“Smith 
is unlucky—he put his whole fortune in 
his wife’s name so that his creditors 
could not get it.” 

“He did right.” 

“But his wife has eloped with his chief 

_ ereditor.” —Faun (Vienna). 


“It is—Wasn’t It.”—Intercepted from 
Station WEAF, New York: 

Lawyer—Did you see the automobile 
approaching the railroad track? 

Watchman—Yes, I said, “That is a 
nice car—wasn’t it?” —Baltimore Sun. 


Vocation and Avocation.—An attorney 
who was also secretary of a gas com- 
pany was considerably amused at the re- 
mark of his five-year-old daughter who 
told a gentleman in response to his query 
as to what her father did for a living, 
that “my father is a lawyer and sells 
gas.” 


He Filled the Bill—A stranger when 
dining at a foreign hotel, was accosted 
by a detective, who said to him: “Beg 
your pardon; we are in search of an es- 
caped convict, and, as a matter of favor, 
will you oblige us by showing your 
passport?” 

“Do I look like a convict?” 

“Possibly not. In any case I shall 
require to see your passport.” 

The stranger, feeling annoyed, pre- 
sented the officer with the bill of fare 
and the latter commenced to read: 

“Sheep’s head, neck of mutton, pig’s 
feet.” 

“Very good, re 
scription tallies. 
along with us.” 


he observed “the de- 
You will please come 


Looking Ahead.—A thoughtful bride 
saves a piece of her wedding cake for 
the divorce lawyer. —Life. 


Fingers Crossed.—‘How is your hus- 
band’s lawsuit getting along?” 

“He thinks he will either get two 
months in prison or two months in Palm 
Beach from it.” —The Passing Show. 


The Pants She Panted for.—The will 
has just been proved of a man living in 
a southwest suburb of London who died 
last November, in which he left to his 
wife: “One pair of my trousers, free 
of duty, and carriage paid, as a symbol 
Page Thirty 


of what she wanted to wear in my 
lifetime, but did not.” —English paper. 


Seeing Double. — Judge — “What 
brought you here?” 
Accused—“Two policemen.” 
Judge—“I don’t mean that—drunk, I 
presume.” 
Accused—“Both of them.” 
—Lustige Blaetter (Berlin). 


Pointed Compliment.—“Has any one 
commented on the way you drive?” 
“Yes, one fellow made a brief remark, 
‘Twenty dollars and costs.’ ” 
—Union Pacific Magazine. 


Praise from an Expert. — Burglar 
(caught in the act, to householder)— 
“Gosh, ain’t you quiet coming down- 
stairs. You oughter be a burglar.” 

—London Opinion. 


Effrontery.—Lawyer: “Well, I served 
the summons on old Dedbeet in your suit 
for payment for the set of false teeth 
you made for him.” 

Dentist: “Was he mad about it?” 

Lawyer: “Mad? Man, he gnashed 
your teeth at me!” 





Each Case in B.R.C. 
Is Fully Annotated 


Each case published in British 
Ruling Cases is annotated with 
reference to the principal ques- 
tion involved therein. 


The end aimed at is a practically 
exhaustive presentation of the 
English, American and Canadian 
decisions on the point discussed, 
upon which is based a carefully 
prepared statement of the law 
upon the point annotated. 





Write for price and terms 
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No Rest for the Wicked.— Disappointed 
Convict (back on the rock pile after sev- 
eral years) —“T’aint altered a bit, ’as it? 
I thought after all these years they’d 
have introduced some labor-saving de- 
vices.” —London Opinion. 


Cleaning Up.—A young woman attor- 
ney was about to argue her first case. 
On that morning she washed her hands 
five or six times. Her mother said: 

“Don’t be nervous, Marie.” 

“I’m not nervous, mother, but these 
judges have so much to say about com- 
ing into court with clean hands.” 


We Overlooked Him.—All in all, this 
is an age of remarkable talent. We 
quote: “The shoplifter made his way 
through a crowd of women shoppers and 
escaped.” When they get around to mak- 
ing the final All-American football list, 
they ought to remember the unique per- 
formance of this bird. —Boston Herald. 


Human’ Barbed-Wire—“What have 
you in the way of a drink?” 


“Three policemen and a_ Federal 
agent.” —Bean Pot. 


Not Interested. — Defense Counsel 
(whispering) — Jerry, the jury has 
brought in a sealed verdict in your case. 

Defendant—Wall, tell de co’t dey 
needn’t open it on mah account. 

—Pathfinder (Washington, D. C.) 


Uncertain.—“‘Why didn’t you go to the 
assistance of the defendant in the fight?” 
asked the judge of the policeman. 

“Shure and I would have done so only 
that I didn’t know which of thim was 
going to be the defindint!” 


After Coon.—A Presbyterian minister 
by the name of Haynes was once travel- 
ing through the wilds of West Virginia. 
Late on Sunday evening he called a halt 
at a log cabin by the road and gave a 
halloo, when a woman came to the door. 

Haynes said: “Where is your hus- 
band?” 

“He went coon hunting. He killed two 
whoppin’ big coons last Sunday.” 

“Doesn’t your husband fear the Lord?” 

“Oh, yes; he always takes his gun with 
him.” 

“Are there any Presbyterians in this 
country?” 

“T don’t know whether he has killed 
any Presbyterian or not. You can go out 
to the shed and look at the hides and 

—National Monthly. 


The Ideal Private 
Law Library 


q A law library built on the plan 
of the Annotated Reports System 
is at once the most compact and 
economical that you can buy. 


@ With this System and your 
local books you will rarely have 
to leave your office to look up a 
point of law. 


@ The units comprising the sys- 
tem are: 

American Law Reports 
Lawyers’ Reports Annotated 
American Decisions and Reports 
U. S. Supreme Court Reports L. ed. 
British Rul. Cases English Rul. Cases 
and 


Ruling Case Law 


@ Each of these units, while 
complete in itself, dovetails with 
the others and the whole gives 
you an unbroken chain of anno- 
tated case law from Colonial 
times to date and also all the 
English law the American lawyer 
ordinarily needs. 


4 
GCs 
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Ruling Case Law 
Is Not Expensive 


@ We sold a set of 
R.C.L. to a young at- 
torney the other day, 
and in the course of 
the conversation he ex- 
pressed surprise at the 
moderate price. He 
said he had expected to 


pay much more for it. 


@ Our liberal terms also 
They 
Send for 


them on card opposite. 


surprised him. 


will you, too. 


Legal Confusion.—A Cleveland lawyer 
tells how, during a trial, one of the jur. 
ors suddenly arose from his seat and fled 
from the court room. He was, however, 
arrested in his flight before he had left 
the building and brought back. 


“T should like to know what you mean 
by such an action as this,” said the judge, 
in a lenient tone, however, as he knew 
the man, an elderly German, to be a sim- 
ple, straightforward person. 

“Vell, your Honor, I vill explain,” said 
the juror. “Ven Mr. Jones finished mit 
his talking my mind vas clear al] 
through, but ven Mr. Smith begins his 
talking I becomes all confused again al- 
ready; and I says to myself, ‘I better 
leave at vonce, und stay avay until he is 
done,’ because, your Honor, to tell the 
truth, I didn’t like der vay der argu- 
ment vas going.” —Cleveland Leader. 


Balzac in Wall Street.—Two stock 
traders, sitting in a customer’s room in 
a brokerage house in Wall street, were 
discussing the various authors. 

“T think,” said the first trader, “that 
Balzac was the most forceful writer. He 
is my favorite author.” 

The second trader started in to criti- 
cize some of the Balzac works and boost 
those of some other writers. A general 
argument was under way when a third 
party entered the door, a gentleman 
known for shrewd investments. 

“Ah, here comes Jones,” said the first 
trader; “we'll leave the question to him.” 
Then: “Hello, Jones. Say, I was just 
boosting Balzac, and our friend here has 
taken the other side. Now, we're going 
to leave it to you. What’s your opin- 
ion?” 

Jones’ face took on a puzzled expres- 
sion, and, with his thumbs placed under 
his arm pits, he answered: “You’ve got 
the wrong party, boys, I never bought 
a share of mining stock in my life.” 

—Popular Magazine. 


His Undoing.—“I wouldn’t o’ had no 
trouble wif de constable ner nobody,” 
said Mr. Erastus Pinkley, “ef it hadn’ 
ben for woman’s love o’ dress.” 

“What has dress got to do with it?” 
asked the jailer. 

“My woman folks warn’t satisfied to 
eat de mos’ o’ de chicken. Dey had to 
put de feathers in der hats an’ parade 
’em as circumstantial evidence.” 

—Washington Star, 








